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the General Counsel at the Department 
of the Navy, Office of the General 
Counsel, Navy Litigation Office, 720 
Kennon Street SE, Bldg 36 Room 233, 
Washington Navy Yard, DC 20374–5013, 
202–685–7039, who will refer the matter 
to the proper delegate for action. 

(iv) Expert or opinion requests. Any re-
quest for expert or opinion consulta-
tions, interviews, depositions, or testi-
mony will be referred to the Deputy 
Assistant Judge Advocate General 
(General Litigation) who will respond 
for the Judge Advocate General, or 
transmit the request to the appropriate 
DAJAG for response. Matters not 
clearly within the purview of a par-
ticular Deputy Assistant Judge Advo-
cate General will be retained by the 
Deputy Assistant Judge Advocate Gen-
eral (General Litigation), who may ei-
ther respond or refer the matter to an-
other determining authority for re-
sponse. 

(2) Matters within the cognizance of the 
General Counsel of the Navy—(i) Matters 
not involving issues of Navy policy. Such 
matters shall be forwarded for deter-
mination to the respective counsel for 
Naval Sea Systems Command, Naval 
Air Systems Command, Naval Supply 
Systems Command, Naval Facilities 
Engineering Command, Space and 
Naval Warfare Command, Office of the 
Navy Comptroller, Commandant of the 
Marine Corps, Office of the Chief of 
Naval Research, Military Sealift Com-
mand, Office of Civilian Personnel Pol-
icy, or to the Assistant General Coun-
sel (Acquisition), depending upon who 
has cognizance over the information or 
personnel at issue. 

(ii) Matters involving issues of Navy 
policy. Such matters shall be forwarded 
for determination to the General Coun-
sel of the Navy via the Associate Gen-
eral Counsel (Litigation). 

(iii) Matters involving asbestos litiga-
tion. Such matters shall be forwarded 
to the Office of Counsel, Naval Sea Sys-
tems Command Headquarters, Per-
sonnel and Labor Law Section (Code 
00LD), Washington, DC 20362-5101. 

(3) Matters not clearly within the cog-
nizance of either the Judge Advocate Gen-
eral or the General Counsel. Such mat-
ters may be sent to the Deputy Assist-
ant Judge Advocate General (General 
Litigation) or the Associate General 

Counsel (Litigation), who will, in con-
sultation with the other, determine the 
appropriate authority to respond to the 
request. 

[57 FR 2463, Jan. 22, 1992, as amended at 69 
FR 20541, Apr. 16, 2004; 70 FR 12966, Mar. 17, 
2005] 

§ 725.7 Contents of a proper request or 
demand. 

(a) Routine requests. If official infor-
mation is sought, through testimony 
or otherwise, a detailed written request 
must be submitted to the appropriate 
determining authority far enough in 
advance to assure an informed and 
timely evaluation of the request, and 
prevention of adverse effects on the 
mission of the command or activity 
that must respond. The determining 
authority shall decide whether suffi-
cient information has been provided by 
the requester. Absent independent in-
formation, the following data is nec-
essary to assess a request. 

(1) Identification of parties, their coun-
sel and the nature of the litigation. (i) 
Caption of case, docket number, court. 

(ii) Name, address, and telephone 
number of all counsel. 

(iii) The date and time on which the 
documents, information, or testimony 
sought must be produced; the requested 
location for production; and, if applica-
ble, the estimated length of time that 
attendance of the DON personnel will 
be required. 

(2) Identification of information or doc-
uments requested. (i) A description, in as 
much detail as possible, of the docu-
ments, information, or testimony 
sought, including the current military 
service, status (active, separated, re-
tired), social security number, if 
known, of the subject of the requested 
pay, medical, or service records; 

(ii) The location of the records, in-
cluding the name, address, and tele-
phone number, if known, of the person 
from whom the documents, informa-
tion, or testimony is sought; and 

(iii) A statement of whether factual, 
opinion, or expert testimony is re-
quested (see §§ 725.4(c) and 
725.8(b)(3)(ii)). 

(3) Description of why the information 
is needed. (i) A brief summary of the 
facts of the case and the present pos-
ture of the case. 

VerDate Aug<31>2005 11:53 Aug 07, 2008 Jkt 214127 PO 00000 Frm 00284 Fmt 8010 Sfmt 8010 Y:\SGML\214127.XXX 214127eb
en

th
al

l o
n 

P
R

O
D

P
C

68
 w

ith
 C

F
R



275 

Department of the Navy, DoD § 725.7 

(ii) A statement of the relevance of 
the matters sought to the proceedings 
at issue. 

(iii) If expert or opinion testimony is 
sought, an explanation of why excep-
tional need or unique circumstances 
exist justifying such testimony, includ-
ing why it is not reasonably available 
from any other source. 

(b) Additional considerations. The cir-
cumstances surrounding the under-
lying litigation, including whether the 
United States is a party, and the na-
ture and expense of the requests made 
by a party may require additional in-
formation before a determination can 
be made. Providing the following infor-
mation or stipulations in the original 
request may expedite review and elimi-
nate the need for additional cor-
respondence with the determining au-
thority. 

(1) A statement of the requester’s 
willingness to pay in advance all rea-
sonable expenses and costs of searching 
for and producing documents, informa-
tion, or personnel, including travel ex-
penses and accommodations (if applica-
ble); 

(2) In cases in which deposition testi-
mony is sought, a statement of wheth-
er attendance at trial or later deposi-
tion testimony is anticipated and re-
quested. A single deposition normally 
should suffice; 

(3) An agreement to notify the deter-
mining authority at least 10 working 
days in advance of all interviews, depo-
sitions, or testimony. Additional time 
for notification may be required where 
the witness is a DON health care pro-
vider or where the witness is located 
overseas; 

(4) An agreement to conduct the dep-
osition at the location of the witness, 
unless the witness and his or her com-
manding officer or cognizant superior, 
as applicable, stipulate otherwise; 

(5) In the case of former DON per-
sonnel, a brief description of the length 
and nature of their duties while in DON 
employment, and a statement of 
whether such duties involved, directly 
or indirectly, the information or mat-
ters as to which the person will testify; 

(6) An agreement to provide free of 
charge to any witness a signed copy of 
any written statement he or she may 
make, or, in the case of an oral deposi-

tion, a copy of that deposition tran-
script, if taken by a stenographer, or a 
video tape copy, if taken solely by 
video tape, if not prohibited by applica-
ble rules of court; 

(7) An agreement that if the local 
rules of procedure controlling the liti-
gation so provide, the witness will be 
given an opportunity to read, sign, and 
correct the deposition at no cost to the 
witness or the Government; 

(8) A statement of understanding 
that the United States reserves the 
right to have a representative present 
at any interview or deposition; and 

(9) A statement that counsel for 
other parties to the case will be pro-
vided with a copy of all correspondence 
originated by the determining author-
ity so they may have the opportunity 
to submit any related litigation re-
quests and participate in any dis-
covery. 

(c) Response to deficient requests. A 
letter request that is deficient in pro-
viding necessary information may be 
returned to the requester by the deter-
mining authority with an explanation 
of the deficiencies and a statement 
that no further action will be taken 
until they are corrected. If a subpoena 
has been received for official informa-
tion, counsel should promptly deter-
mine the appropriate action to take in 
response to the subpoena. See § 725.9(g). 

(d) Emergency requests. Written re-
quests are generally required by 32 
CFR part 97. 

(1) The determining authority, iden-
tified in § 725.6, has discretion to waive 
that requirement in the event of a bona 
fide emergency, under conditions set 
forth here, which were not anticipated 
in the course of proper pretrial plan-
ning and discovery. Oral requests and 
subsequent determinations should be 
reserved for instances where factual 
matters are sought, and compliance 
with the requirements of a proper writ-
ten request would result in the effec-
tive denial of the request and cause an 
injustice in the outcome of the litiga-
tion for which the information is 
sought. No requester has a right to 
make an oral request and receive a de-
termination. Whether to permit such 
an exceptional procedure is a decision 
within the sole discretion of the deter-
mining authority, unless overruled by 
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7 See footnote 1 to § 725.1. 
8 See footnote 1 to § 725.1. 

the General Counsel or the Judge Ad-
vocate General, as appropriate. 

(2) If the determining authority con-
cludes that the request, or any portion 
of it, meets the emergency test, he or 
she will require the requester to agree 
to the conditions set forth in § 725.7(a). 
The determining authority will then 
orally advise the requester of the de-
termination, and seek a written con-
firmation of the oral request. There-
after, the determining authority will 
make a written record of the disposi-
tion of the oral request including the 
grant or denial, circumstances requir-
ing the procedure, and conditions to 
which the requester agreed. 

(3) The emergency procedure should 
not be utilized where the requester re-
fuses to agree to the appropriate condi-
tions set forth in § 725.7(a) or indicates 
unwillingness to abide by the limits of 
the oral grant, partial grant, or denial. 

§ 725.8 Considerations in determining 
to grant or deny a request. 

(a) General considerations. In deciding 
whether to authorize release of official 
information, or the testimony of DON 
personnel concerning official informa-
tion (hereafter referred to as ‘‘the dis-
closure’’ under a request conforming 
with the requirements of § 725.7, the de-
termining authority shall consider the 
following factors: 

(1) The DON policy regarding disclo-
sure in § 725.2; 

(2) Whether the request or demand is 
unduly burdensome or otherwise inap-
propriate under applicable court rules; 

(3) Whether disclosure, including re-
lease in camera (i.e., to the judge or 
court alone), is appropriate under pro-
cedural rules governing the case or 
matter in which the request or demand 
arose; 

(4) Whether disclosure would violate 
or conflict with a statute, executive 
order, regulation, directive, instruc-
tion, or notice; 

(5) Whether disclosure, in the absence 
of a court order or written consent, 
would violate 5 U.S.C. 552, 552a; 

(6) Whether disclosure, including re-
lease in camera, is appropriate or nec-
essary under the relevant substantive 
law concerning privilege (e.g., attor-
ney-client, attorney work-product, or 

physician-patient in the case of civil-
ian personnel); 

(7) Whether disclosure, except when 
in camera (i.e., before the judge alone) 
and necessary to assert a claim of 
privilege, would reveal information 
properly classified under the DOD In-
formation Security Program under 
DOD 5200.1-R7, withholding of unclassi-
fied technical data from public disclo-
sure following OPNAVINST 5510.161; 
privileged Naval Aviation Safety Pro-
gram information (OPNAVINST 3750.6Q 
(NOTAL))8, or other matters exempt 
from unrestricted disclosure under 5 
U.S.C. 552, 552a; 

(8) Whether disclosure would unduly 
interfere with ongoing law enforcement 
proceedings, violate constitutional 
rights, reveal the identity of an intel-
ligence source or source of confidential 
information, conflict with U.S. obliga-
tions under international agreement, 
or be otherwise inappropriate under 
the circumstances; 

(9) Whether attendance of the re-
quested witness at deposition or trial 
will unduly interfere with the military 
mission of the command; and 

(10) Whether, in a criminal case, re-
quiring disclosure by a defendant of de-
tailed information about the relevance 
of documents or testimony as a condi-
tion for release would conflict with the 
defendant’s constitutional rights. 

(b) Specific considerations—(1) Docu-
ments, interviews, depositions, testimony, 
and views (where the United States is, or 
may become, a party). All requests per-
taining to such matters shall be for-
warded to the Judge Advocate General 
or the General Counsel, as appropriate 
under § 725.6(c). 

(2) Documents (where the United States 
is not, and is reasonably not expected to 
become a party)—(i) Unclassified Navy 
and Marine Corps records. Where parties 
or potential parties desire unclassified 
naval records in connection with a liti-
gation matter, the subpoena duces 
tecum or court order will be served, 
under 32 CFR 257.5(c), upon the General 
Counsel of the Navy, along with a writ-
ten request complying with § 725.7. 
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